TCI TRUSTEE SERVICES


Planning in Practice


G


oing offshore, the real challenge for practitioners is to turn technical opportunities into practical applications. In a world where jurisdictions vie for the latest in legislation, clients may ask how this can actually be put to use. In fact, the best offshore centres combine modern laws with the security of careful regulation, and the availability of sophisticated professional expertise.








TCI Trust Law


It has been possible to create a trust under TCI law ever since 1848. In the absence of general legislation relating to trusts in TCI, the provisions of English common law and equity formerly governed trusts in this jurisdiction. Absence of local legislation did not prevent use of the TCI for trust business, since many advisers abroad were familiar and comfortable with the English System.





Nevertheless the TCI Government recognised that there were a number of benefits to users which would result from the introduction of specific new legislative provisions.





Among the important features introduced were:





the abolition of the “Rule against Perpetuities and Accumulations”, to allow trusts of unlimited duration


ability to limit a beneficiary from disposal of, or dealing with, his interest under a trust


termination of an interest in the event of the relevant beneficiary becoming insolvent, or otherwise changing circumstances


recognition and shielding of the role of a Protector


choice of  separate jurisdictions to govern formality, validity, construction and/or administration of the trust


sophisticated provisions for change of jurisdiction(s)


exclusion of foreign laws which might defeat the trust


imposition of personal liability for breach of trust upon directors of trust companies


It was also recognised that modern trusts legislation should take some account of the genuine and legitimate need to protect assets against certain future creditors.


These additions, as well as the clarification of various complexities, were seen as essential steps in providing practitioners with a more easily understood law, and one that took account of the altered requirements of their clients in the modern era. Following extensive consultation with the private sector, Government enlisted the help of several British trusts experts in drafting what was to become the Trusts Ordinance 1990, closely following the model law enacted in Jersey, Channel Islands.


The law applies to trusts created both before and after its coming into effect, which occurred on 1 February 1991. It specifically does not represent an exclusive codification of the law on trusts in TCI, and where necessary the Courts continue to look to English legal precedents. It is considered that this combination of “ancient and modern” makes TCI one of the most flexible and attractive offshore centres presently available to planners of international trusts.


An interesting aspect of the law is the scheme whereby it sets out those terms which apply to a trust in the absence of specific direction by the settlor in the trust document. Throughout the law, the words “Subject to the terms of the trust…” mean that the settlor has the option to choose exactly how he wishes the trust to operate; and the relevant statutory provision only applies if the trust deed omits mention of the matter.


TCI trust and corporate laws are generally recognised as among the most advanced in the offshore world. How can this technical strength be harnessed in practice?





Regulation & Selection of Trustees


The first order of business should be identification of a suitable firm to provide expert advice in planning, support in implementation, and ongoing partnership in administration of the resulting structure. Full-service trust companies offer a unique combination of legal, accountancy, trust and corporate management expertise, together with essential banking, insurance and computer skills. More than any other type of firm, they can provide a "one-stop" solution for offshore initiatives.


�SYMBOL 168 \f "Symbol" \s 8 \h�	Trust companies in the TCI require a license under the Trustee Licensing Ordinance 1992. Licenses are granted by the Permanent Secretary (Finance) in this British Crown Colony, based upon recommendations by the Superintendent of Trustees. The Superintendent is a professional regulator working in the Financial Services Commission.





To qualify, directors and management must establish that they are fit and proper persons, with genuine and extensive experience in trust business, and adequately capitalised. Ongoing supervision involves the annual vetting of audited accounts, an auditor's report on compliance with business plan, and regulatory inspections as required.





The Superintendent of Trustees, at the TCI Financial Services Commission, will furnish a list of licensed trustees in good standing. The next step is to identify a trust company suited to the style and personality of the onshore advisers. Independent trust companies combine institutional reliability with professional origins; free from restrictive bureaucracy and tied loyalty to a parent bank, they are often ideally suited to creating close relationships with other  firms and institutions.





Trustees must be found in whom confidence can be reposed. A high level of mutual respect and understanding is essential; success of the structure will depend upon maintenance of a close rapport. In many cases, this translates into a special long-term working relationship.





Following selection of an appropriate trust company to handle the offshore arrangements, the resulting team proceeds together on design and implementation of a suitable structure to serve client requirements.


�
Practical Applications for Trustee Services


As a preliminary consideration, clients are often legitimately concerned about the privacy of their offshore arrangements. While structures should always be designed to withstand thorough scrutiny, substantial savings in emotion and expense result from complete confidentiality.





�SYMBOL 168 \f "Symbol" \s 8 \h�	The TCI offer explicit protection for the privacy of persons using the jurisdiction. Divulgence or misuse of professional information is a serious criminal offense. TCI Trusts do not require any form of registration with any authority, and trust records remain strictly confidential within the offices of the chosen trust company. By law, neither Government regulators nor any other person (except, under certain circumstances, a beneficiary) can secure access to any trust information without first obtaining a Court Order. This will only be granted in cases where there is substantial evidence of fraud or wrongdoing, and is not available in tax cases.





�SYMBOL 168 \f "Symbol" \s 8 \h�	Along with strict confidentiality laws, the TCI stand at the forefront of today's movement to prevent abuse of offshore jurisdictions for illicit purposes. They were among the first countries to adopt sophisticated modern anti-trafficking and mutual legal assistance measures against money-laundering and fraud, several years ago; other jurisdictions are still following.





Assured of privacy for legitimate purposes, advisers can proceed to consider the most appropriate format for their clients' business. TCI Trusts have complete flexibility, enjoy unique advantages, and attract no government fees or stamp duty whatsoever; TCI Companies are in use worldwide,  are quick to form, and very inexpensively priced; TCI Limited Partnerships offer special tax advantages, with minimal formalities and at extremely competitive cost.





In many cases, the best result will be achieved through a judicious combination of arrangements into a single, targeted structure. This means that for every client a unique, tailor-made solution is likely to result. Nonetheless, no client wishes to pay for "reinvention of the wheel", and the best-equipped trust companies will offer a full range of component solutions, ready to be assembled into an ideal structure in liaison with onshore advisers. Space permits only a sampling of these solution building-blocks. 





Private Vehicles


�SYMBOL 168 \f "Symbol" \s 8 \h�	Asset Protection Trusts currently figure much in professional discussion. The TCI take a conservative, yet facilitative, approach to these vehicles, which are designed to shelter against the abstract spectre of future litigation. A TCI APT will protect the genuine individual not yet contemplating the actual circumstances of a likely claim, but prevents the deliberate avoidance of creditors already in prospect. Unlike other jurisdictions, TCI APTs neither test the absolute limits of onshore tolerance, nor require any form of official registration. In accordance with internationally recognised rules of law, TCI APTs function best when created in conjunction with an overall estate plan.


�SYMBOL 168 \f "Symbol" \s 8 \h�	The TCI also offer short-form trusts, which are typically used for simple avoidance of probate in offshore jurisdictions. All too often, advisers fail to consider the devastating effects of the demise of the principal client when holding offshore bank accounts or shares in an offshore company. These simplified trusts, made possible by sophisticated statutory provisions, allow a solution which passes the property automatically to spouse or next generation; without the delays, expense or inconvenience of proving a will. For anyone with assets offshore, an overlying estate trust is a sensible precaution.


�SYMBOL 168 \f "Symbol" \s 8 \h�	The TCI is the only British jurisdiction in which perpetual trusts can be created. There is no need to impose arbitrary 80 or 100 year limits; which, as 99-year tenants know, are soon gone. Worse, some jurisdictions still require practitioners to explain convoluted "royal lives" clauses to their (often foreign) clients. In the TCI, trusts can be truly permanent.


�SYMBOL 168 \f "Symbol" \s 8 \h�	Regrettably, relationships are not always so permanent; property arrangements are best made in advance of the emotional difficulties of any breakup. TCI settlements can provide a sensible solution, effecting specific financial provisions which will survive the turmoil of changing relationships.


�SYMBOL 168 \f "Symbol" \s 8 \h�	Travellers abroad have used trustees to look after their property since the Crusades. Anyone leaving their home country, whether to sail around the world or to work overseas, is well advised to consider placing assets in an offshore trust. In cases of contemplated emigration, a "Give-and-Go" trust can be highly advantageous. TCI trusts are suited to all these circumstances, and TCI trust companies provide personalised assistance to people from many different countries and cultures moving around the world.


Corporate vehicles


TCI trust services are equally applicable to international business situations. Companies undertaking cross-border operations can often benefit offshore, taking profits in an intermediate, low or nil-tax entity.


�SYMBOL 168 \f "Symbol" \s 8 \h�	ESOPs (Employee Share Ownership Plans) and Pension Plans can advantageously be structured in a TCI trust to benefit employees working overseas, even for small companies. Typically, contributions can be completely flexible, and income can be arranged to roll up entirely tax-free until benefits are withdrawn.


�SYMBOL 168 \f "Symbol" \s 8 \h�	A TCI IBC (International Business Company) can be used with an overseas enterprise to finance operations, acquire supplies, or purchase product, in each case pricing its services to deposit a tax-free margin offshore; and often avoiding exchange control difficulties.


�SYMBOL 168 \f "Symbol" \s 8 \h�	TCI Limited Partnerships (LPs) and Limited Life Companies (LLCs) offer significant advantages for inward investment into high-tax jurisdictions including the USA and UK. They are also ideally suited for cross-border joint ventures where the various participants may be subject to differing tax regimes at home. These quasi-corporate entities offer the advantages of limited liability and centralised management, whilst generally avoiding double taxation of corporate income and dividends.


�SYMBOL 168 \f "Symbol" \s 8 \h�	TCI legislation is ideally suited to the establishment of international investment funds and collective investment schemes. A choice of formats is available, encompassing unit trusts, corporate  vehicles and limited partnership funds. ROSIES (Redeemable Ordinary Share Investment Entities) allow a fund to be established in simple open-ended corporate or limited partnership form, without the use of complex share classes or accounting reserves. TCI trust companies provide fully computerised net asset valuation and dealing services for investment funds at very competitive costs, particularly for  private, specialised or new-launch funds.





�
Conclusion


�SYMBOL 168 \f "Symbol" \s 8 \h�	The interaction of varying legal and tax systems is an inherent part of offshore planning. Weaving together these multiple threads through a flexible modern jurisdiction, TCI trust companies provide real, practical solutions in a multitude of private and business situations.


�SYMBOL 168 \f "Symbol" \s 8 \h�	Today's world also presents an ever-changing kaleidoscope of international problems. Safety and redundancy can only be achieved by balancing complementary jurisdictions. TCI trustees are experienced in the design of both jurisdiction-splitting and jurisdiction-shifting arrangements in the international environment.


�SYMBOL 168 \f "Symbol" \s 8 \h�	Common professional qualifications allow shared understanding and co-operation with colleagues both onshore and in other financial centres. This results in the most efficient long-term solutions for clients. An established relationship with a TCI trust company is thus a powerful tool for advisers everywhere.
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